Special Committee on Mainland Practice and Relations

This year saw the Special Committee on Mainland Practice and Relations (“Mainland Committee”) continue to build closer relations with lawyers associations in the Mainland.  The Mainland Committee also kept the Ministry of Justice informed about what the Bar saw as desirable policies to be implemented so as to facilitate barristers making maximum contribution in light of demand for quality legal services in the wake of China’s WTO entry and under the framework of CEPA.  A glimpse at Annexes I and II gives the reader an idea of what a fruitful year 2004 was to the Mainland Committee.

Beijing Visit

A highlight of this year was no doubt the Official Visit to Beijing from 20 to 23 October 2004.  It was almost three years since the Bar’s last visit to China’s capital.  The visit attracted more than 30 Bar members (and spouses) to join the delegation, another record participation after the Guangzhou Conference in 2002.  Amongst the 30 members on the trip were also four newly elected barrister members of the Legislative Council, three of whom are ex Bar Chairmen.   

During the three and a half days’ programme, widely covered by the press, the Bar delegation were warmly received by Mr. Qiao Xiao Yang, Deputy Secretary General of the Secretariat of the Standing Committee of the National People’s Congress, Mr. Zhang Xiao Ming, a Deputy Director of the Hong Kong and Macau Affairs Office of the State Council, Mr. Law Hao Chai, Vice Chairman of the Chinese People’s Political Consultative Conference, the Supreme People’s Court, the Ministry of Justice, the Beijing University, the All China Lawyers Association, and the Beijing Municipal Lawyers Association.  Topics from access of Hong Kong detainees to barristers to the constitutional developments of Hong Kong were covered at the meetings.  

This visit was an important one, which, I am sure, paves the way for more regular liaisons between the Bar and Mainland institutions.  

CEPA

This year also saw the continuing development of CEPA.  The first unified National Justice Examinations open to Hong Kong citizens was held in September 2004.  Those from Hong Kong who pass the examinations will be allowed to practise Mainland laws in the Mainland, except for litigation matters.  It is expected that the Mainland legal services market will continue to open up to allow easier access for Hong Kong lawyers.  The Ministry of Justice recently announced that with effect from 1 January 2005, “Hong Kong lawyers providing professional assistance at the request of Mainland law firms on the basis of individual cases will not be required to apply for a Hong Kong legal consultant permit”.  During 2004, the Bar had sent two delegations to join the Department of Justice at meetings with representatives of the Ministry of Justice in Beijing and making known to them the Bar’s wish list for further implementation of CEPA.  Amongst the Bar’s requests were ad hoc admission of Hong Kong barristers to appear in Mainland courts in appropriate cases; access to detainees who are Hong Kong Permanent Residents; earlier announcement of syllabuses for the National Justice Examination; uniform tax arrangements and clearer provisions to allow barristers to set up shop in the Mainland and establish joint office with Mainland lawyers.  I am sure these will continue to be pursued during the next term of the Special Committee. 

Working together with Mainland lawyers

The Committee’s accomplishments can also be seen in three more Co-operative Agreements the Bar signed with Changzhou Lawyers Association, Nanning Lawyers Association and Shanghai Bar Association during the course of this year, making the number of such Cooperative Agreements 10 in total. All these symbolize the Bar having built a foothold in the Mainland legal services market. 

Adopting its first Standard Form Contract with the Fozhan Lawyers Association as a blueprint, the Bar has successfully entered into another similar contract with the Zhongshan Lawyers Association in September 2004.  The contract provides basic terms for Zhongshan lawyers to instruct Hong Kong barristers and should serve to overcome some inertia on the part of Hong Kong barristers in accepting these instructions.

Annex III lists the ten Co-operative Agreements and two Standard Form Contracts the Bar has signed with Mainland lawyers associations to date.

With the closer relationship between Hong Kong and Mainland, exchanges between the Bar and Lawyers Associations and other institutions from the Mainland have become more frequent than ever. Apart from the many visits to the Bar by Mainland delegations, we have also received quite a few invitations to attend seminars and conferences held in the Mainland.  In order to encourage the junior Bar – in whom the future of our profession lies – to participate in the exchange events, subsidies were provided to a certain number of junior members under 5 years’ call and pupils.  It is hoped that the Bar’s younger generation who are interested in the Mainland portfolio but may not be able to afford these trips will have a chance to take part in these. 

Bar Secretariat reform

In view of the more frequent contacts with the Mainland, the Bar has also introduced measures aimed at meeting the needs to cope with increasing demands on its resources.  Among the reforms at the Bar Secretariat is the appointment of Miss Priscilla To as our Mainland Affairs Co-ordinator, who will be mainly responsible for looking after the Bar’s Mainland portfolio and organizing exchange events with Mainland entities.
The Way Forward

Concluding from my experience as the Chairman of the Mainland Committee from its inception, I believe we should focus in future years on the following in order to make it work not only for us, but for our counterparts in the Mainland :-

(1)
To identify the areas on which Hong Kong barristers are best able to complement Mainland lawyers and in respect of which our expertise is most in demand.  As presently disposed, I shall name at least the following:

(a)
WTO related legal issues such as anti-dumping and anti-competition laws; 

(b)
Support in international arbitrations; and

(c)
Legal advice rendered on Hong Kong laws for Mainland clients who are investors here; and

(d)
Consultants on adversarial court procedures as Mainland courts are moving in this direction. 

(2)
To assist members to prepare themselves in meeting demands as identified under (1).  This may include collaborating with universities and the Hong Kong International Arbitration Centre for them to offer suitable courses or training for barristers.

(3)
To share with Mainland lawyers associations our experience in professional self governance, including in particular compilation of the Code of Conduct and how to manage the self disciplinary procedures.  It is through such liaisons that we can promote mutual understanding for more cooperation and joint initiatives in due course.

(4)
To establish a fund to enable the Bar Association to subsidize meaningful programmes to be organized both in the Mainland and Hong Kong in order to promote better understanding between Mainland lawyers and Hong Kong barristers.  This fund can also subsidize participation of the junior Bar in such programmes.  Senior members of the Bar and others in the community who are committed to healthy developments of the legal system in the Mainland ought to find it most meaningful to donate to such a fund.

(5)
To better promote the Mainland portfolio amongst members, especially the younger generation, by pointing to them a clear way forward and how they can benefit by participating in the process.

(6)
To delegate specific tasks of the design of exchange programmes and reception of Mainland delegations to specially set up sub-groups within the Mainland Committee so that there will not be shortage of ideas and manpower in promoting the Mainland portfolio on those two fronts.

(7)
To translate our Code of Conduct into Chinese and to put it on the Bar’s website.  This will help Mainland lawyers to access our Code for reference.  It is also important to promote a Chinese web page for the Bar to better the e-communication between the Bar and our Mainland counterparts.

The past qaurter century has seen Mainland’s legal system grow from nothing to what it is today.  This is an accomplishment, in every sense of the word.  To be able to contribute to promoting the Rule of law so that one day the institution will prevail over the Mainland is both an honour and privilage for Hong Kong barristers.  There is every reason that we should continue to invest time and effort in further developing our already congenial relationship with lawyers in the Mainland to our mutual benefit and for the good of the people in both places. 

Our gratitude is due to the Secretary for Justice, who has always been both keen and eager to promote Hong Kong legal services in the Mainland to the extent that we are being envied by many of the other professions and learned societies in Hong Kong.

Finally, I have to express my heart-felt thanks to members of the Mainland Committee, especially our Hon. Secretary and Miss Priscilla To of the Bar Secretariat, for their unfailing support and dedication, without which my job as the Chairman would not have been possible.
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(Annex I)
Chronology of HKBA’s exchange activities with Mainland

taking place in Mainland 2004

2004

7/1-10/1
Beijing, Shanghai, Guangzhou

15/1-18/1

11/2-14/2
Participating in the CEPA for Hong Kong & Macau Promotion Week –Panel Display promoting Hong Kong Services 

17/2
Beijing

Attending the High-Level Conference on Professional Service re CEPA 

26/5-28/5
Chongqing

Participating in “Chongqing – Hong Kong Week” 

20/10-23/10
Beijing

Official Visit to Beijing

Officials/ Institutions visited: 

· Ministry of Justice

· The Standing Committee of the National People’s Congress

· Beijing Municipal Lawyers Association

· Hong Kong and Macao Affairs Office of State Council

· Supreme People’s Court

· All China Lawyers Association
· Peking University

· Chinese People’s Political Consultative Conference
28/10-30/10

Tianjin

Participating in “Tianjin – Hong Kong Week” – exhibition and seminar

29/10
Beijing

Participating in a joint seminar on Legal Issues for a Growing Economy organised by Beijing Municipal Lawyers Association and the Law Society and Law Council of England & Wales

2/11-6/11
Shanghai
Visiting Shanghai Lawyers Association and Justice Bureau of Shanghai; 

Signing cooperative agreement with Shanghai Bar Association; Attending the Conference of “World City Bar Leaders”, Shanghai

13/12
Beijing


Attending the meeting of the Ministry of Justice of PRC and Department of Justice of HKSAR on the Promotion of Further Cooperation on Legal Services


(Annex II)
Chronology of HKBA’s exchange activities with Mainland

taking place in Hong Kong 2004

2004

13/1
Attending the opening ceremony of Hong Kong - Zhejiang Week and the signing ceremony of the cooperative agreement between the Justice Bureau of the Zhejaing Province and Department of Justice of HKSAR;

Visit by Zhejiang lawyers;


Attending a dinner hosted by the government of the Zhejaing Province

22/3
Attending the seminar on Changzhou - Hong Kong Economic Cooperation 2004;


Visit by Changzhou lawyers;


Signing cooperative agreement with Changzhou Lawyers Assocition

24/4

“Seminar on Shanghai Legal Services Market & Regulating Hong Kong Listed Corporates” was held at High Court (organised by HKBA; Shanghai lawyers were invited as speakers)
4/5
Visit by lawyers of the Zhejiang province

19/5
Visit by delegates from the Ministry of Justice of PRC

22/5        Attending a lunch with delegates from the Ministry of Justice of PRC

8/6
Visit by participants of the Training Scheme in Common Law for Mainland Official 2003-2004

11/6        Visit by Mr. Zhou Wei, Deputy Dean, School of Law, Shanghai Jiao Tong University 

17/7

Visit by the delegation of the Ministry of Justice of PRC led by Mr. Zhang Jun, Vice-Minister

31/7
Visit by lecturers and students of Shantou University

6/9
Visit by Nanning lawyers;


Signing cooperative agreement with Nanning Lawyers Association 

1/11

Visit by the delegation of the Ministry of Justice of PRC led by Mr. Duan Zhengkun, Vice-Minister

12/11

Visit by the delegation of the Supreme People’s Court of PRC led by Mr. Xiao Yang, Chief Justice and President;

Hosting a lunch in the honour of Mr. Xiao Yang 

16/11 –

Participating in the World SME Expo organised by Hong Kong Trade 

18/11  

Development Council

30/11

Visit by delegates from the Office of International Cooperation & Exchange, Office for Hong Kong, Macao & Taiwan Affairs, Sun Yat-sen University 

16/12
Visit by Mr. Wang Zhenchuan, Deputy Prosecutor-General, Supreme People’s Procuratorate of PRC and delegates from the Procuratorate


(Annex III)
Cooperative Agreements between HKBA 

and Mainland Lawyers Associations

	Date
	Cooperative Agreement signed with


	Place of signing

	2002
	
	

	26/9
	Qingdao Lawyers Association


	Hong Kong

	12/12
	Lawyers Association of the Jiangsu Province 


	Jiangsu

	19/12
	Chongqing Lawyers Association
	Chongqing



	2003
	
	

	25/8
	Lawyers Association of the Fujian Province


	Fujian

	18/10
	Dongguan Lawyers Association


	Hong Kong

	18/10
	Zhongshan Lawyers Association
	Hong Kong



	28/11
	Lawyers Association of the Zhejiang Province
	Hangzhou



	2004
	
	

	22/3
	Changzhou Lawyers Association 
	Hong Kong



	6/9
	Nanning Lawyers Association
	Hong Kong



	3/11
	Shanghai Bar Association
	Shanghai




Agreement on Engagement Contract of Barrister 

(Standard Form of Contract)

between HKBA and Mainland Lawyers Associations

	Date
	Agreement signed with


	Place of signing

	2003
	
	

	15/11
	Foshan Lawyers Association


	Hong Kong

	2004
	
	

	25/9
	Zhongshan Lawyers Association


	Hong Kong


